OUTLINE ANSWER TO LEGAL BRIEF 1:

Question 1: Legal base against Estonia's tax on sugary drinks

1)Issue:
The team has researched and describes the issue:

· Member State (Estonia) approves regulation that taxes the purchase of sugary drinks within its territory, by the final consumer. 

· Tax increases when sugar content increases, in order to make most sugary drinks more expensive. It also taxes significantly drinks with artificial sweeteners.

· The Government justifies the measure on the fact that it is the country with highest obesity rate in the EU.

· Other countries such as France or Spain in the EU or Mexico as a third country have adopted similar legislation.

The team identifies the goal of the Estonian regulation:

· General goal is to decrease obesity by decreasing consumption of sugary drinks.

· By taxing sugary drinks, it elevates the price and consumption is considered likely to decrease. Also, if those with more sugar are more taxed, it is considered likely that consumers will switch to less pricy options and sugary options.

· Protecting consumers' health by making it harder to afford sugary drinks on a regular basis.

Legal problem: In general, Member State can decide on their taxation system provided it complies with EU Law. Estonia decides to impose a tax that affects all sugary drinks. Is there a free movement of goods concern under TFUE? 
2) Law:

The team identifies the legal framework for free movement of goods properly:

· Article 30, no customs duties on imports and exports and charges having equivalent effect, including taxes.

· Article 34 and 35 TFUE focus on measures that may affect specific products due to its origin or destination. 

· Article 36 establishes in which situations those measures may still be legal under EU law. It includes national measures “for the protection of health and life of humans.”

· BONUS: Article 110, prohibition of taxation as measure of equivalent effect.

The team has used sources of information such as papers and case law (that help it explain the content of the relevant articles, in particular:

· What is “free movement of goods”? Title II of TFUE
· What is a measure of equivalent effect? Articles 34 and 35 TFUE.
· The team refers to Dassonville Case, as studied in the lecture.

· What elements are necessary to consider that a national law prevents free movement of goods? 
· What could justify limiting free movement of goods according to TFUE?
3) Application:

The team identifies that:

· Because the measure affects all sugary drinks regardless of origin, there is no apparent violation of free movement of goods.

· Argument for possible measure of equivalent effect if sugary drinks made in Estonia have lower sugar content in general and therefore would be less taxed. 

· Argument against possible measure of equivalent effect: Because the tax rate is proportional to sugar content, it does not modify market access conditions.

· Therefore there is/no violation of free movement of goods.

The team identifies possible legal base against the Estonian law if the measure is not considered proportional to its objectives (suitability, necessity and proportionality in stricto sensu).
Could Estonia have decided on another regulatory measure that affected less the functioning of the market? 

· Tax is just a part of the price of a drink. Less sugary drinks might still not be cheaper than those that are subject to the levy.

· Instead, more information on the package.

· Why only taxing sugary drinks and no other sugary products? Is there evidence that obesity in Estonia is in part due to high rates of sugary drinks consumption?

· Why sugary but not fatty food products?

4) Conclusion:
No/Yes discrimination by origin/destination that the tax on sugary drinks is/not respectful with free movement of goods.

Additional:

The team identifies that even if there is no violation of free movement of goods, there is still the debate on if the measure is necessary and proportional to its objectives and therefore compliant.
Question 2: Legal situation of unappealing sweets

1) Issue:
The team describes the issue identifying relevant elements:

· Sweets manufactured in the Netherlands and sold in Italy presented unappealing characteristics, in particular: bad test and strong unpleasant smell.

· There company has not tested the batch of sweets in Italy looking for microbiological or chemical hazards.

· No reports on impact in health yet. 

Legal problem: Is it legal to still sell the sweets if no harm has been reported but evidence suggest abnormality? When should the sweets be recalled or withdrawn from the market?

2) Law:
The team identifies the relevant piece of legislation:

· GFL, article 2 “sweets” fall within the definition of “food”

· GFL, article 1.2º, general rules for placing food in the market.

· GFL, article 14, food must be safe. Food is unsafe in injurious to health or unfit for human consumption:
· 14.4. In determining whether any food is injurious to health, regard shall be had:

(a) not only to the probable immediate and/or short-term and/or long-term effects of that food on the health of a person consuming it, but also on subsequent generations;

(b) to the probable cumulative toxic effects;

(c) to the particular health sensitivities of a specific category of consumers where the food is intended for that category of consumers
· 14.5. In determining whether any food is unfit for human

consumption, regard shall be had to whether the food is unacceptable for human consumption according to its intended use, for reasons of contamination, whether by extraneous matter or otherwise, or through putrefaction, deterioration or decay.

· GFL, article 17, FOBs must ensure food complies with food law.

· GFL, article 19, responsibilities of FOBs when suspecting food might not be safe.

The team uses sources of information such as case law or papers to describe when a food in considered unsafe. The team analyzes the concept of “unfit for human consumption.” F.i. EU COM guidelines on GFL, that state that: 
The central concept of unfitness is unacceptability. Food can be rendered unfit by reason of contamination, such as that caused by a high level of non-pathogenic microbiological contamination (see Article 14(3) and (5) of the Regulation), by the presence of foreign objects, by unacceptable taste or odor as well as by more obvious detrimental deterioration such as putrefaction or decomposition.
The team links this case to the Berger case that has been analyzed in the lecture. 

The team identifies the obligations of FOBs when suspecting a food is unsafe, mainly: undertaking the necessary controls to ensure safety, withdrawing the product from the market if still suspected unsafe and informing competent authorities. 

The team specifies the different responsibilities of FOBS when a product is injurious to health (article 19.3 GFL: withdraw and recall while informing Competent Authorities and collaborating to contain the risks) or unfit for human consumption (article 19.1 and 2 GFL: withdraw, and if necessary recall but always inform consumer about the reason).
3) Application:

The team indicates that article 17 and 19 mandate that the company investigates if the product can be injurious to health, so must run appropriate tests in this regard.

The team discusses if the product that is not injurious to health should be considered unfit for human consumption because of its odor or visual aspect:

· Is not unfit for human consumption because it is not how the consumer should expect the sweet to taste and to look like. So, regular packaging and price do not indicate that the batch is unappealing and therefore mislead consumers. 

· Given that flavor is an essential element for consumers when deciding to eat a sweet, unpleasant taste should lead to consider the product unacceptable and therefore unfit for human consumption. 

4) Conclusion:
The team indicates that the product is unsafe because it is unfit for human consumption. 

Even if the team considers the product is safe, it alerts the company that competent authorities may consider otherwise and therefore:

The team indicates that it is among the company's obligation to recall the batches of unacceptable sweets (recall).

The team indicates that competent authorities can order withdraw of the affected batches from the market. 
